
THE COURTS.
legality of (lie Seizure of Books and Papers

To Be Used in Evidence.

THE WATERBURY-TAMMAM Y Mil IT.

Suit Against the Merchant De¬

spatch Company.

THE "SUAUGilRAUF LITIGATION REVIVED.

Application was made yesterday in riie {supreme
Court. Chambers, ueiore Judge Davis, by Mr.
William Sinclair, on behalf of a number of prop-
arty owners, to show cause why alio Commission¬
ers of Kstimats anil Assessment should not be
compelled to accept anu file objections made in
the matter at the opening of 100th street, from
Ninth avenue to the Hudson River. Attar argu¬
ment by Mr. Sinclair Judge Davis decided that
the owners had a right to flle their objections at

any time belore the completion of the opening
proceedings.
Yesterday the trial of William Martr, who is in¬

die tod for dealing in counter.'sil money, was re¬
turned in the United Stales Circuit Oonrt belore
Judge Benedict. The cuss lasted oil day, and has
hot yet been concluded.
Henry Tine, who had oeen oharged before Com¬

missioner shields with having assaulted Tnomas
Kddcn, on board the steamer City of Uartlord, by
striking him with a hatchet and biting bis thumb,
was ordered to bo discharged, the government
witness not being in attendance. The Coinnus-
aloner said be coald not think of keening a per¬
son In prison such kot weatner as this without an
examination.

la the suit brought by Luces H. Wetjen ct al. vs.

Jay Cooke A Jo. et ah a motion was made yester¬
day in Supreme Court, Chambers, before Judge
Davie, on behalf of Paymaster Cutter, of the

Brooklyn Navy Yard, who in the suit represented
Hecretary Robeson, to vacate the injunction
granted in the case under the decision by the
fieneral Term so far as to permit him to sell a por¬
tion of the Iron pledged to the Navy Department
as security for moneys in the hands of Cooke,
JicCtuloch & Co., of London.
Mr. Chonte, lor the plaintiff, said that he pre¬

sumed that under the decision of the Ueneral
Term the motion would be granted.

After some discussion the Cour t took the papers,
reserving its decision.

LEGALITY OF THE SEIZURE OF
BOOKS ANI) PAPERS AS EVIDENCE.
Yesterday, la the United Stated Circuit Court,

jn the caae of ttie (Jutted States, plain tiffs in error,
v*. George BugUes, deieudant iu etror, Judge
Hunt, one of tne Associate Justices ol tbo Su-
>euje Court of the United States, Hied his decis¬
ion, which affects a very important question. The
action was brought to recover lrorn the defend¬
ant certain penalties for violation of tne internal
revenue laws. Before the triel the Collector of
-he Port of New Yore had taken the proceedings
authorized by the act er March 2, 1367 (14 United
States Statutes, 047). and had seized certain books
and papers, which, it was alleged, contained
entries that would sustain the action. The offer
of the government to give in evidence these
books and papers on the trial was overru.ed
by the Judge, and toe correctness of
tola ruling is the principal question in the caae.
After referring to the legislation of Congiese iu
* -gard to the seizure or nooks and papers, the
learned Judge goes on to say mat no serious con-
tenilon is made against the position that this suit
»r me enforcement of a penalty for violation of
-he revenue laws is withiu the vie* of the act. it
is plain also that these books were offered to be

f,veo lo evidence against the osniei to the huit.
ne question is, was the evidence offered "ot>-
,slued treui the party" within tue meaning of the
tatute* Is the evidence which the statute ia-
teuuj to exclude oteer than that obtained from
(be personal testimony oi a party as a witnessV

It is also at lait time the well-knowu rule In the
I nitc<i states courts that a party to a salt may
ne called as a witness in tsat suit. What be then
elates as a witness and as a party is evidence
Hgsiust mm and of the highest character. Tneee,
uuaoiig others, are cases where the discovery or
evidence may be obtained "from toe party as a
witness." it comes directly from the partr or the
witness, it mat be used against him in tue United
£ lutes courts at all times and on all occustoaa,
except in tan caae of a criminal prni-ecutioa
sgaiuMt hnn or in tne case of a suit to euiorce a
tensity or forfeiture. By tbe statutes of
1864 Congress has beatowed updn necev
saiy general officials engaged la the col¬
lection of internal revenue taxes the power
to summon beiore them and examine parties under
oath as to their property, in some cases tbe wit.

ed exennesses have claimed exemption from testuylngon
the ground that their evidence would subject tnein
to a penalty. The case beiore us is oi quite a differ¬
ent caaracter. No "answer or oiher pleading'*
bas oeeu given, lhe party has hot been sworn
nor has he testifies. No "evidence has been ob¬
tained from the party." No "discovery" has been
made by htm. be has been perfectly silent, lie
lias disclosed nottnug. Be has discovered nothing.
Bis Invoices have been seized, and bavo been
offered to the Uonrt, but they ure not the evidence
or discovery referred to la tbe statute. The
statute speak* of evidence or discovery obtained
irotn the party or witnesses, and not mat obtained
lioiu invoices and bills of lading which
had haeu wrested from htm. . * * Tne
discovery or evidence expected to be
given by the party was or » personal
nature lo which ne could make oatu. Tfce statute
contemplated a case iu which n« snoUid make dis¬
covery or give evidence In such form turn be could
swear to the truth of his statements; mat those
statements shout J not ae given m evidence against
him when prosecuted criminally or rur a penalty,
l ot that ir he tes'ificd or made discovery upon
oat b falsely he should suffer trie punishment due
to a perjurer. The cam of the Internal evidence
derived irom tbe contents of books and papers
seized upon judical authority is different imm
this, li is not the "discovery or testify¬
ing as aforesaid.'* contemplated by the slat
ute. It can Hardly tie doubted that this
evidence weuid he competent except for
the provision in question. such was the
opinion oi tne lo. rnd Judge who tri-d toe cause,
and null was tne holding Iu Btockwell's case (12
in. Itev. Kec., 83). Altnougb decioed a>ter the pas¬
sage oi tbe act el 186*, that act was nut alluded to.
It probably escaped the attention of coousei
and the ( burr, on tbe appeal to the supreme
t ourt tne case was deemed upon ether points, in
¦ny judgment there la abundant aliment fur all tno
language oi the statute of 1*68, wttnout applytug
It to a case like the pieseat. which, I think, is net
witnin Its intent, nor nece-sariiy within us
words. For tue error In excluding the evidence
to be derived ironi the books sad papers tne
.udguieot must he reversed and a new trial bad.

THE KELLY-WATERBURY CONTRO¬
VERSY.

As a irult of the spirit of anfriendiniets spring¬
ing up in February last between Joan Kelly and
Nelson J. Waterbury.a war that ragod with grent
bitterness in the Noeletv of Tammany or Colum¬
bian Order.articles of impeachment were pre¬
ferred against Mr. Waternury, alleging that lie
bud violated tne laws of tbe aoclety. Upon inch
articles of impeachment Mr. Warerbury waa duly
tried, convicted aad aenteure passed that he bo
teusured. Mr. Waterbury at once carried the
ase Into the courts and obtained an alternative
mandamus .igain-t the Tammany Moelety, with au
order to atiow cause wry the society shanld not
give him copies oi Its 'onatitution, bylaws and
oiae> paps;*, on 'he ground tnit he waa about to
lo impeached and the pipers were nec-
**rv in Training fits defence. Tne mnti.iamu*

Waa served on the tame day he wae to have been
censured. Tee ease camo up yesterday before
J uoge t\ eat brook, holding Supreme Court, special
lomi.oria motion to quash the writ, rue inter-
*t evinced m tne proceedings on toe j art of the
Tamwuny Moriety was show a by ' be presence of a
minuter oi its premlnent member*, among wnotn
were sachems August in Srhrll aad Tuoids* Dan-
i; p. on be«K r oi the socle tr appeared Me**r*.
Henry L. Gunion ami D. G. ( alvin. wane Mr. Vi a-
rerbnrv appeared i > propria ptitona.

In support oi the motion la qnasa the writ Mr.
Clinton argued thai it w*e defective in ev -w par¬
ticular, that It alleged tnst Mr. Waterbury waa
aiiout to be impeached, whereas the real fact

he nad been impeached. and no far as tue
Boriety of lammanv was oncerned tho esse waa
enoed meirhs ago; ih.it he ws« impeached lor
offence* wiucn the society a is power, under tbe
law* af New Yo>S, to puai.en, and thai the Im¬
peachment and all mafer* connected therewith
were within me exclusive junudictiun el tue so¬
ciety.

Mi. Waterbury, In reply, stated thst the ease
w*s not en led, and, tiiereiore, tne sverment In
the writ, that be wi,< about to i>e impohcbed, was
li-ersiiy true; that it lanimtiiy is a corporationcreate] by the taw It i» amcnah.e to tae law, aa
arc sli other corporation*; ihat be was aad ta a
mrmiier of tne *oe ety, and, h ivlwg goo* citnre to
believe that his rig ate ae a corporator are about
to be wholly hiartgardel. he lias a right ta be
hesru ana to set am uai.era or no>.kx ox toa «ur.

poratton which win inform him of bit rights; that
be m.iae application for copies of the books ana
paper* of toe society, and iris request waa refused,
wherefore, be instated, the society should bo com¬
pelled by due pr cess of taw to grant him bis
rights as a corporator.
Mr. Clinton replied that Tammany was a corpor-

llon. Out mat corporations could not be com¬
pelled to show their books and papers unless it

.could o» snown that a direct pecuniary rlgut and
interest were to be invaded or some speoitto
light to be violated. Be urged that the writ did
not snow that snv sucn rignt was to be iliure-
garden; that it was also necessarr to show In
whose custody the boons ana papers were, and,
whne the writ averred that Mr. Waterbury nad
applied to Mr. Scheil and Mr. Stephens lor the
patters In question, it did not sver that they were
custodians of the property of tue soeiety. Uo
cited numerous authorities in favor of his views.

la lurtUer reply Mr. Waterbury read a iiost of
exiracts from various law boots which gavo a di¬
rectly different version of the potat at issue. ito
contended tuut a corporator does not need to
give his reasons for demanding to seethe books
and papers of a corporation iu winch he is
directly interested.
Judge Wescbrook here intimated a desire to

hear Mr. Wacerbuiy as to wnat mere was on the
hu e oi the papers showing it was necessary for
him to have t tie extracts tie desired, or that ho
had not copies oi theni or us to whetuer It
appeared that the society was acting contrary to
lis rales and regulations.

Mr. Watei hury staged that he took it that he
was not obliged to show that, and that he did not
propose to show it; that he had averred that Hie
Tammany Society was a public cerpurntiou under
a charter in wnlch It was expressely declared
tnut that was a puollc act, and its constitution
hum bylaws must be brought luto court aud proved
if necessary.
Judge Westbrook Inquired if, where a member of

a corporation seeks reliei, must he uot show that
the corporation Is breaking Its rules.
Mr. W aterbury, lu reply, said that this must be

aet up in the way ol deieuca and that It was uot
for turn to allege it. lie came hers under a clear
law that this oelug a public corporation and he
being a member of it and entitled to the privi¬
leges or members he was entitled to a copy of the
constitution and bylaws, esnecially that portion
which relates to a matter afleciiug him person¬
ally. All that was required was that there should
he a good case presented.
Mr. Clinton, m his further argument, insisted

that all the cases cued by Mr. Waterbury where
au inspection of the books was granted ware
based on transactions lu regard to which there
was a pecuniary Interest.
Judge Wcatbrook said that as Mr. Waterbury

did not show on the lace or the writ the neces¬
sity lor these documents, and did not show
tnat these persons were the custodians or them
or were able to lurnlsh tuern or that tie had made
a reasonable demand for mem, no thought the
papers were fatally defective.
At tuts point Mr. C'slvln rose aid stated that It

was a settled law of the State that if a member of
a society was expelled in conformity with the
rules of sucn society that a mandamus could not
lie to restore hist to membership. He had ex¬
amined with great cure tbe authorities bearing
on tae present case, and not aa instance could be
roand compelling a production or the constitu¬
tion and bylaws as aaksd for in the present In-

After some further argument Judge Westbrook,
although strongly intimating mat lie would quasu
the writ, took the papers, reserving his decision.

THE "SHAUGHllAUM" REDIYIVU9.
Not long since Mr. Dion Bouclcault brought an

action In the United States Circuit Court agaiast
Josbua Hart, proprietor of the Taeatre Cumiquo,
to recover the sum of $25,000 for an alleged
infringement of the copyright of the "Shaugh-
raun," by playing In his (Mr. lfart's) theatre a

drama the title of which Is the "Bklnbeab." Mr.
Bouclcault claims that the "Sklbbeah" has been
pirated irom the "dbanghraon." Judge woodruff
tried the case lu the course ol (he past winter. It
was contended beloro tho learned Judge, on the
part of the defendant, that lbs "shaugnrauu"
was "stolen'', er made up by Mr. Bou.-.cauit
(rum a play called "fyke O'Caliaghan,and
that oven If it wan original It waa not shown that
Mr. Bouclcault Had secured a copyngot of his
plar, and nad not lodged a copy or it with tne
Librarian of congress ten days after tiling wttn
inn a copy of the title inercoi. The result ot the
trial before Judge Woodruff was tne issuing or a
temporary injunction restraining Mr. Hart irom
playing In tils theatre certatu specified scenes in
the "Skibbeau," on the greiiud thai, they had been
plagiarized from the "suaughrau." Tae injunc¬
tion alio required Mr. Beucicault to give
bonds to Mr. Hart in the sum of $5,ooo
to secure htm against any damage
he mlgrit sustain In consequence of
tne Injunction, In me event of the decision of the
Court being finally in his favor. Then tne ques¬
tion tamed upon Mr. Boucioaolt's acqn re incut of
a copyright in the "Bhaugnruun," and this o^mt
up ou demurrer at a subsequent stage of the case
before Mr. Justice Hunt, one or the judges of the
Supreme Court ot tne United States, holding term
iu the Circuit Court of i»i§ district, l'he teamed
Judge rendered his decision yesterday. Be over¬
rules the demurrer filed by tbe detehdant, and
elves the defendant leave to answer tue coin*
plaint is thirty days.
Richard G'Uormaa, counsel for Mr. Bouclcault;

and Messrs. A. U. Portly aad Lockwood A Post
for Mr. Bark

AN ERIE RAILWAY CONTRACT.
The Erie Railway Company, under a contract

with the Delaware ana Lackawanna Canal Com¬
pany for' carrying coal, became indebted to the
latter company m the sum of $io,6oo, payment
lor the same being doe ou tha loth task Mean¬
while tho Jefferson Car Company brought aa

equity suit to compel the payment of this money
to that company, after an investigation before
a referee sucn payment was directed te bo made;
but pending toeae proceedings the T.rle fMU-
way Company became insolvent, aud Mr.
Jewett was appointed receiver. it was
claimed by Mr. Jewdtt, as such receiver, that
bis powers toon precedence ef this oruer ol pay¬
ment. aiul that a portion of tbe I10.60U suonid oe
paid to bus. A motion was made yesterday be¬
fore Judgo Davis, in Supreme court, Chambers,
with a view to settling tbe rights of tue parties
iu controversy. Alter q<nto a lengthy argument.
In which several <. uinent counsel participated,
Judge Davis gave an oral deeuuoo, directing mat
the money be paid iv the Jefferson Car coutpaiiv.
He was asaod if tbla carried lnurc.it with it, and
be said nut.

MAfUNE COURT.RAHT 1.
Before Judge Alker.
JEWISH BflUALS.

Jacob Kevscr et al. va. The fleneseuer Tnter-
afntsungs Vereln..The defendant it a benevolent
association, owning several sections of grotm-l in
the Bay Hide Cemetery, its object being the pro¬
vision ot s burring place lor its members, sad
free banal lor poor Israelites, and farther the sale
of graves to members of their religious persuislon
outside lite society who arc able to pay aud who
are willing to conform to tueir regulations. Tbe
plaint ills claim that on the death of tlietr father,
in March, 1873, tbey visited tne president of this
society and stated their wlsu to obtain a grave
prepared for the next day, that he rep'icd that
the charge would be $30, which tbey agreed to,
and the burial took place; that about a week after
a bill was sent them for floi 50, to which they
demurred, bat that deiirug luriuer privileges
they paid It; that Hubsequen'iy they applied :or
permission to erect a tombstone, lor which per¬
mission $60 was charged and a day set which waa
exact>y one year ftoai the lime o the burial. It
was testified by plaintiffs' witnesses that It was a
rule ot their faith, and considered a great
disgrace If not complied with, tuat tne monument
should be erected within a year from the say of
burial aud ceriatn prayers of dedication offered at
the time, aud tne evidence ot the piaiuuffs wua
that they appeared on tne day act, bat mat owing
to some dispute between the deiemiants aud the
proprietors of the cemetery admittance could not
he obtained, aud tuat, consequently, the important
day passed, leaving inctrduiy uoperiormed. The?,
therciore, ciaiat $1,000 damages tor tae outrage
Inflicted upon them in tneir religious convictions
and lor money wutcn they ciaisi was ext orted
from iuem, i.s tu-y claim, wlthont an equivalent.
The deiendants' vetsion of the story, as related or
their officer*. Is this s.That lue plaintiffs, on visit¬
ing the pieatdeat of the society, were told th.it
the grave would canst f:.<\ but that, the plaintiffs
expressing their ignorance us to the proper nnxte
of conducting the services, t>e president, al their
request, sent the "ttaai-M'aaskim" and aextiu
oi the MKleiy, seven persons, to pr^paie the i-o.1v,
Ac., lor watch ;ue balance oi the nt.t was cnarge I,
ami which was paid without question; that
subse-tue itly, at (ue Uiae tor erecting tne monu¬
ment, tnosi-eierj. at tno plaintiffs' request, for-
aisfied six "Bail- Mesiskml," with the understand,
lag that plaintiff would bring with htiu at least
six relatives, in order to form tne necessary
quorum, witnont which the atone conid not oo
put up; that defendants' offlceis came, but only
two person* appeared lor plaintiffs, and tuat it
was for this reason and Secant* the luacriptlon
agreed upon was not upon the monument that
toe ceremony was ucatpoued, and not for the
muse alleged by plaintiff). And In conclusion
they stated that a few days anbseqnently, and
witlun the prescribed time, the stone was placed
upon the grave with ail tae honors and in pres¬
ence oi tho requisite number, tne plaintiffs falling
to appear, although n ulled. Judgo Alker
charged the Jury that they could give no dam¬
ages for iniurcd feelings; hut if they beiieve-i that
aav of tae meney had been obtained througn
fraud, deceit or coercion, tney would render a
verdict in plaintiffa' favor for such amount. Ver¬
dict in favor ot plaintiffs tor $60.

MARINE COURT.PART 2.
defere Judge Gross.

»pit aoainkt tux mrr< rant despatch com¬

pany.

Bernhardt Digits vs. Alexander Hoiiaul,
Treaeurcr of the Merstnuta' Despatch Transporta¬
tion com any..Tuts case came ou for trial for tbe
third time jcaterdty. on the aotu of Heptember,
mil ue nlaiBtifl's accAta delivered to the aoovt-.,

named company four eases and one bale of leaf
tobucco, tee properly of the plaintiff, in good
order and condition, vataed at $000, the company
agreeing to convey said goods to tialeua.
111., and there deliver the name to piaintur
with all reasonable despatch, he to pay a
reasonable compensation when the service was
performed, suit was entered lor the value of the
goods, with Interest, and for auch ami further ro¬
ller as U> this i.'oart nut seem Just. and lor lUn
cos's ol tins act ion. at trial TTin of the Marine
Court, htltl Uecnnber IS, 1872, before Judge
Hiiea and a jury, the ca.e wus heard anil a verdict
rendered lor plaintiff of $8ud, with an allowance

' to plaintiff of $25. Again this same actlou came
ou far trial, beiore Jnu/e Joachiuiseti mill a jury,
on the SOI 11 of Juno, 1*74, and * verdict rendered
in favor ot plaintiff lor $*.>'.» and $ltis costs, amount¬
ing in all to $1,058. This case, now beiore Judge
Gross, wltti the record of tne twe previous ac¬
tions, and the testimony or four Witnesses tor
plaintiff and seven tor defendant, present or ao-
sent, written or verbal, all to be reread or too
witnessed recalled, wita the legal points utlaoue,
Invested the case with unusual Interest, 'ine
KOo'isiu quesiiou were dulv delivered to the de¬
fendants, auu by them forwarded to Athens uy
barge, ami troin thence on to Chicago, where they
were received by tne defendant's agents. They
arrived at the latter place on the Wtu of October,
1871. Upon that night the great conflagration
broke out, anu In Its ravages consumed tne depot
and buildings of the oompauy, tnciudiug. as was
supposed, the plaintiff's property, as beyond that
point no trace of them was ever discovered, ami
lor the recoverr of the value thereof the action
was brought. Tns evul-nce being all lu Judge
Gross euargod the jury, and that Dudy retired,
and after a prolonged absence failed te agree aad
were discharged.

MARINE COURT.PART 4.
Before Judge McAdam.

ACTION FOB SHOOTING A BOY.
The plalatiff la mis caso Is the lattier of John

Weir, and resided at No. 420 West (sixteenth
¦treat, in this city. On the 7th of last September
the son was in company with other boys, and mo
defendant proceeded out of a planing mill estab¬
lishment In the vicinity of the place in question
and levelled a gun loaded Willi bucksuot at the
boys, and tired, wouuding Jeuu in the right arm.

Toung Weir, lu consequence of the injuries he re
celved, was sent to Boilevue Hoiipttai for medical
treatment, and aiter being discharged, in a week
or two, was unable to get work for a considerable
period, owing to the wonnded arm remaining still
sore. The plaintiff testified that tlie doctor's bill
was |6o, and tlie doctor deposed as to the nature
of the wound.
Tne deiendant testified that at the time In ques¬

tion he took out tne gun, which he supposed was

charged with uothlug but powder, aud nred tt off
in order te frighten the boys, who threw neavy
stones into the establishment aad were constantly
thieving therefruin.
TUe Judge ca&rgnd the Jury that there could ne

no doubt that the boy w.rn shot by the defendant,
and, as a matter or law, the act was illegal. The
only question the jury had to consider was that or
damages lor loss of service, taking into their cal¬
culations the doctor's fee, and they were to assess
these amounts with whatever tney thought the
deicnSsnt might reasonably be made pay tor his
outrageous act.
The jury rendered a verdict In fkvor of tho

plaintiff lor $86.
DECISIONS.

SUPREME OOT7BT.OHAMBLBS.
By Judge Westbrook.

Clements vs. 1 turru..Granted.
By JuH<e Brady.

The institution lor the havluga of Merchants'
Clerks vs. Morrill..Motion denied. Opinion.

Wilkinson. Ac. vs. 11aw ley et ai.; Reii vs. trltel J
In the mailer ot Thompson.--Gran fed.
Bbea vs. Suea..Motion dented without prdju-

dioe. Opinion.
ticoit vs. Dexter..Motion grnnted. Opinion.
Buruo=s vs. No. crass..Oj inion.

By Judge Davis.
Whitehead vs. Kennedy. Motion granted so fur

as to direct the reierce 10 f elect and mark Hie ex¬
hibits tuat are ueieasaty to be priuted as part of
the appeal papers, and that, upon such selection
and markiug, tne »ame be pruned as part of the
case.
Hvman v«. Abrahams.-Motion denied, with $10

co-is of opposing. 1 tluuk tho affidavits show
that Abrahams fraudulently withheld tne aebt by
concealing his real name and assuming that of
Qoldbey, who seems to have been an irresponsible
poison.
McDowell-Nivon vs. Nlven..Motion denied, but

without prejudice to Its renewal on additional
papers. The proceedings before tue pressui
reieree in tne other case ought to bt brought to a
close, either by report or discontinuance, herore
the order Is mads in this case. The statements of
deiendants should be met and explained.
Rarstow vs. auiillu..Memorandum.
Williams vs. O'Neill..Muilou should b« denied

with $i0 costs; It was Obviously mads for delay
and annoyance. The defendant O'Neill had uo-
tice of the application lor judgniuut, at which
time It is customary for the Court to grant t.ie
allowance, lie appeared and contested the ap¬
plication for Judgment and interposed furtner ex¬
ceptions, which were overruled witu costs, 'i here
was ao necessity lor delaying the proceedings
with the stay he obtained, for If there was any¬
thing in lire objections to lbs manner of obtaining
tne allowance he could have brought that before
the Court without embarrassing tne case wiio an
order staying proceedings. His motion is de¬
nied, with $io costs.

* SUPREME COURT.fcFECIAL TERM.
By judge Westbroeh.

BUven vs. Gierke..MoUou denied.
aurxiuoR court.special teim.

By Judge Van Vorat.
Harte vs. Nye.. ITnuusgs anu conclusions of law

set tied and sigaed.
Pntnam vs. scniich et al..Complaint dismissed

without costs. Bee memorandum.
COMMON FLEAS. SPECIAL. TEEM.

By Judge Loew.
Schm'dt vs. Stevenson..Motion to puslsh for

contempt centea on condition that tne witness
answer the too que-ttons in the order to show
cause.
Dkkerman vs. Murphy..Application granted.
Ward vs. Norton..Motion granted.
Cole vs. sill..orrter settled.
fearing v-. Beokestein..Motion to amend com¬

plaint granted en payment ol $10 costs, order to
be settled oh notice.

COURT OF GENERAL SESSIONS.
Before Recorder Hackett.

BUBGLABUM AND LARCENIES.
John Wilson pleaded, guilty to the crime of bur¬

glary in the tptrd degree. On the night or the 19th
of June he broke into the cigar maunlactory of
Lopez A Fernandez, No, 214 Pearl street, and s tr ie
$ coo worth ol cigars, a portion of which was rsev¬
ered. He was seat to tho Stato Prison for /cur
years.
Peter Mcuiveney and John Moore pleaded gnllty

to petit larceny from tho person. Uu the 1st of
this month they stole a pawn ticket, representing
a gold watch worth $14, belonging to frank Jen-
u tigs.
Isaac Well was tried ami convicted of ateabng

$luc in money on the is'th of this month, belong¬
ing to his stepdaughter, Mary Levy.
Frederick A. Goodall, who pleaded guilty on the

lid to obtaining $91 uy ialss pretences, was placed
at tiie bar lor sentence. His Honor -aid lie be¬
longed to a gang of swindlers. These prisoners
were each sent to the State Prlsou lor three
y-are.
Victor Clawson. the youth wno pleaded rnlltr

oa the Jlst inst. to an attempt to rob Mr*, bn in
I'helps, ei BltsaUeth, N. 1., of a pochetbook con-
training $12 60 while walking through Madison
avenue, was arraigned. His counsel presented in
mitigation ol the sentence amdavue te show that
tbe youth bhd very respectable relatives. The
Recorder said that he n.vl reeently observed in
passing sentence apo.t the yoang men who roabea
the Brawn River Railroad Company of $19,009
that edoeauon and social position was an aagra-
vatioa ratner than an excuse lor crime. Clawtou
wac sent to tho Penitentiary for seven years and
six months.

Frederick Banflcld. a youth, pleaded guilty to
¦teatia* on tue 17th inst. $ >¦) irom Dantsl Connor.
He was sent to tne Penltentiarv lor tnree years.
Maurice Wiihoo, aliss Henry Wliaon,charged with

hbrgiarioutly entering the liquor store of John J.
uninn, on trie 6th of this month, aid stealing f lis
worts of proi errv, pleaded guilty to an atiemp' at
burgiary is tse third degree.
Michael Kifte pleaded guilty to petit larceny

from the per-on. The indictment charged that on
the ISth lust, he ewe a gold ci.*.n irom H«sry
Hueetettt while he waa walking turongn the City
Han Park.
William Wright, who. on the 20th Inst., stole a

wa'ch and ohala valu -d at $.M fruet George Heme
nan, while walking oa avenue li, pleaded geUty to
the ailega. .< ti.

Hoi>er. rorter pleaded gultty to stealing on the
jnth of Maj $M n money belonging to George H.
«. Jacessoe.
A similar plea was accepted from Jacob Stoclio,

wno. en tne lvth of this monta, stole $90 irom
John Merse).
Stephen Leotard pleaded gnlitv to an atternnt

atiaicenv from ise d-usou. Uu tue l«;h ef May
ne stole *1 nam the perron of Robert Johnson.
Peter Woods, who was jointly mulcted with

three young men [or breaking into ihe sailer's
shop of Otto F. K'.ilers. No. j-H fast Twenty-fourth
street, oa me 22d of May and Mealing $600 wo. in
ot cleih, pleaded guilty to an attempt.
frsnl onmieae pleaded guilty to stealing on

the l.th of June. $76 worth of braas, the property
ol Constance 'Don tin.
The above named prisoners were sent to the

State Prison far two years and six montns.
Robert Shortly and William Nth at I (boys) pleaded

gutity to burglariously erne lug the souse or Jen-
uett-j L. Loxier. No. 1,9 Sullivan street., anu steal¬
ing $6 wortn of property. These Juvenile lldevos
were eent to tse Catholic Protectory.
Jonn Fa* who pleaded guilty, on the Mth of

this month, to sn attempt at ourgiary in the thud
degree, was sentenced to tne btate Pneon tor
eigsrcen months.
Arthar Hirsen aad lewis Seholl fbovr' pleaded

guilty to "testing, oa the ISth of this month $60
worth or cigars, ihe property of Louis Korndoe-
fer.

j bnaoaa QMk was trJta aid coavicwa open ar

tn<Hetmeiit charging Dim with stealing on the 2M
ef May a gold watch and chain, worth $1M, and
$10 (n money from a trunk belonging to John
McGrntu, who was boarding at No. s&o Grand
aireet. Tkeae prisoners ware each aant to th©
Penitentiary lor ona year.

j roii Groatmao, who on tne 17th of till* month
stole $6n In money troai Loois Ruhe, pleaded
entity to .rrand l«n eny. He was sent to the State
1'ribuu far eigu.esn months.

ACQUITTAL.
William Monaban, George Hopkins and Charles

ChrUtMisn (youthaj were tried forsnuling In
money iron' the barroom of Jam". Healy, No. iea
Hudson street. The jury rendered a verdict cl
not guilty.

TOMLS POLICE COURT.
Before Judge Duffy,

CHtROED WITH EMBEZZLEMENT.

Fredcnok "Jundy, of Brooklyn, was arraigned
on a charge or embezzlement. It was alleged by
the complainant, William Johnson, a State Sen¬
ator, that on the 7th of January tie remitted
Mundya cnecs lor $1«7 to pay a premium ou an
iiiourunca policy, and that Hie latter appropilatod
ttie same to lint >wn use. 'l'he defence w.ih that
the money tvua loaned to Mnudy. Held to answer.

BREAKING UP THE GANG.
Detective Doroy, of the Sixth precinct, yester¬

day Arrested James Moltoy, of No. o Mulberry
street, for stealing a watch and chain from Wil¬
liam McNamara, or Brooklyn, H. D. Moltoy is the
leader of a gnug of Sixth ward imevee, whom Cap¬
tain Lowry for some time hack lias been endeav¬
oring io break up. Justice Out) v. be Torn whom he
was taken, hetd him lor trial at the General
sessions.

ARREST OP A PICKPOCKET.
Peter Barrett, of No. 78 lloosevolt street, a

newsboy, was held to answer on a charge of pick¬
ing the pocket of Patrick Doheny. of Barclay
street, of sundry ten cent stamps. Uarrott is s.aHl
to belong to a gang or youthful thieves that tnicst
the neighborhood of the new Post Office.

WASHINGTON PLACE POLICE COUHTi
Before Judge Bixoy.

DANGEROUS ACQUAINTANCES.
On Thursday night last, about eleven o'clock,

a gentleman, at present staying at the Hotel
Brunswick, was accosted In Union square
park by two women named 1,11 lie Green and
Klttie Ennls. While eugaged in conversation
Kittle Knnls pnddcnly embraced htin, mud at the
same time Ltllie Green seized his watch chain and
tore a locicet from It and ran away. Both women
were arrested by Officer Foley, of the Twenty-
ninth precinct. They were brought before Judiro
riixby yesterday and committed, In lack of $J,u00
bail each, to answer.

BROOKLYN COURTS.
COUNT OF OVER AND TERMINER.A RAILROAD

NUISANCE.PRESENTMENT BY THE GRAND

JURY.
Befora Judge rratt.

A large number of taxpayers, residing in the
vicinity of tu< Intersection of De Kulb and Prank-
lln avenues, recently sent to the Grand Jury of
Kings oounty a petition that measures
be taken to abate the nuisanco caused
by the imperfect tracks ol tae Prospect Park Kali-
road Compauy and of the De Kalb Avenue Railroad
Company, which cross each other at mat point.
It was stated tn the petition that each car was
compelled te jump the tracks, creating a loud
noise and jarring, which operared to the annoy¬
ance, detriment aed discomfort, of the residents
of me locality. In response to the petition tne
Graud Jury yesterday made the following pre
sentiuent to tne Court of Oyer and Terminer:.

Tin: Grand Jury havlnit had predated to tlww the
petition irom well known taxpayers and residents in
the vicinity ol De Kaib and Franklin avenues. dev-
eatn war.i. complaining oi a nuisance caurea by the
Grand street, I'rispect Fark ami Flathush Avenue
Habroad Company, at tne intersection of 1* kalb
and Franklin avennes, would respectfully state that
we have examined the condition ol the track' at said
intersection, and find the complaint of petitioner* fully
sustained. We would also state lUut by a resolution uf
Common Couuctl (a certified copy atta iieil to the peti¬
tion) which beoame a law November 18. 1878, the Dep.
poration Counsel wasdirectsd to take legal proceedings
aiM.n.-i Franklin Railroad Company to compel them ;o
abate the nut aio e now complained of. but which stiU
rernaiu* uuabated. And we would reapeciiully recoiu-
meiid nai thr proper ateps be immediately taken to
abate the said nuisance

WILLIAM HAI.LIDAY. Foreman.

COURT OP 8ESSION8.
Be lore Judge Moore.

CHIMIN & LH DlhPOBED OF.
Charles F. Thar, ton was tried yesterday for for¬

gery. lie was convicted aud sentenced to the
Penitentiary (or a term of flueen months. John
crawford was convicted of grand larceny and
aemeuced to the same .nstltntion (or eight years.
John IJpthau, who kUled ma wile, pleaded guilty

to su indictment lor murder in the second degree.
Mtcaaei Caramonti and Charles Sneridau indicted
for assault with latent to kill, pieadeu not guilty.

; Jamesl'eter Boyd, ludlcted lor mau.-laagnter;
Sweeney, lor robbery; William a. Mooney anu
William C. Buck, lor burglary, and William
Kooney, for grand larceny, oil put in a similar
plea. They were remauded tor trial.

COURT OP APPEALS.
Ai.ba.nt, June 25. li;5.

In tht Court of Appeals to-day the lollowlua de¬
cisions were handed down:.
Motion granted..Wentnler vs. Aldrtcll.
Application denied..Smith vs. >«is>d.
Judgment affirmed, wite costs..Cole vs. Miles;

Coleman vs. Bhatt.ick; Mullaly vk .he Mayor,
Ac.. Rrekeier vs. iiutcr; lY'innan v« rn« M*yur;
Tae .-.Aceisior Savings bank \a. Campbell; name
vs. t-ame; Macy vs. Nelson.
Judgment reversed and new trial granted,

costs to utude the eveac..Brennan vs. ltu
Mayor.
order affirmed, with coatr..In the matter or

June 0. Yoorlas.
Older o( Uenerei Term reversed and jodgraent

for psalnlnt i.n verdict, Willi costs. .reopie ex
ret. Hogan vs. Ptynn; PeopK-ex re I. Loutrel vs.
McC'abe.
No. The Railway Passengers Associated com-

pany vs. Warner..Argumeut resinned and cou- *

Ciinitd.
Mo. 72. John Chapman, respondent, vs. Chanee

J. Mills ei al, appci.unis< and No. tt», -ame
Mime, were argued together by A. J. Parker, of
coun.'e: for appellant, aud by George F. D.nr^rtn
fur respondent.
No. M. W. M. i.ovd and unether, reapondeiu.

vs. Wiiiiam W. liaru a, appellant..submitted.
No. ne. Mi es Ketu anu others, appellants, vs.

lltu-tor S. Kent and others, respondent (..Armed
ny John W. Donning of counsel .or appellant, and
by J. J. Viiii Allen lor respondent.
The . ourt took a recess to lueaday, September

21. H>75.

UNITED STATES SUPREME COURT.
BOTTOKKX BOND- DI1CHAROX Of Lit*.

Wabhwotow, June c-v 1979.
The following opinions bate been given in the

Coiled States tiuprctue Court:.
No. 41. Tne Bbip MM of the sea et al. we.

IJenrv W. Joliuson and Andrew F. Iflggine. Ad
peaifroua the Circuit Court .'or the baaieru «na-
trlct of Pennsylvania..Mr. Jnstioe streng de¬
livered the eplulcm ei the court. Very ele.trly
ibe snip was sot discharged from the bottomry
Hen uoless Lite bond was setua.ly paid or uoleaa
the lioeiUttts agreed to pay lc and look to the
freights, the geueral average ana ins insurance
exclusively for ibetr reimbursement, u acruai
pay mem there Is no evidence whatever. (In the
arrival or tue ship atNew York Mr. r. A. Hammond.
. bo had a mortgage upon her. winch with later-
est amounted to mors titan $:g>,txjb. took aer in o
Ills poeadMton, in virtue of authority conferred
by tne mortgage, and employed tae tihetiancs te
take up theb >ttoni y bond, to collect the ireigrt,
tr e general averag* and insurance, anu generally
to traiisact the business of the vessel, buhee-
nuentiv this arrang*me it was aeaente . to by the
owner and tne o artercr. Accordingly the libel-
lant (ook up the -Kind by taking an assignment
oi it irom the Messrs. Ward, who aeld It, snd pro-
ccedeu to adjust the business of the «nip, ollert
Ing toe fretghtc, general average and la-urance, {
and making the necessary disbursement;
but as Mey were nnable to reaitse from
the insnraeoo wa»t wse expected the
iiima collected proven insufficient to pay
the expenses of dlschhrgin? tne snip, tie i-ommir
sicns anu tne uecessarv diebarseuienw, together
wits (be bottomry bond, they new claim the
right t<> apply whatever they aave been ablo to
collect.first, to letmborae taem^eivea. tne cuna-
aniseions, necessary expeeeea a«n disburse raerr a
made by the n oi arconnt or the »ht,>, sn«i eec-
.no. to the discsarpe of the Dotterarr lien, loo*.-
leg to the snip for thai p rttun hi ti e bins watch,
by such marshaling or the fund, remains unpaid.
Ami aSCR, we taina, are tier r.ghts. it the? hare
not been surrendered. By tne as <ignevent of the
hot tornry hond to them they became bottomry
creditors, anu even If there na 1 been no aecii a.e-
¦igumeai and bad they in fact paid the bond at
tuo instance of the owner aa«l mart-age \
they would hivh hcen entitled In equity to
the right of tlie bottomry creditor. Being rhua
creditor* by bottomry and alto by payment on
behalf of tne ship :or ex; eri'.es. they have a clear
right to apply whatever lands of the ship come
into then lmu'is.first, to the satisfaction oi their
unsecured cmiias, and secoud, to the Dond, and
to look to the ship for any anpaid balance of the
bottomry. If, however, wr.en they undertook
their agency Ci»y agreed to pay the bond, and
thus discharge its Hen. looking to the fretgU, the
general average, and the insurance alone for re¬
imburse meat, or to thu personal liability of Hi#
owner, aa toe appe.lauta insist tney did, taey can-
no' now set up alien on the snip. Put we do not
iRfin the evidence establishes auv auca agree
ment, and its ex.stance is quite improiMWe. They
were adjusters ef averages, and they desired
to na emm >ynl a* eom to ait-ad te the business
of the emp. To secure such empteyment they
made 'he most favorable representation ef what
they were able and wilting to do. But thev pro¬
posed to the Messrs. Ward, who held the eond to

L take it up, taking an aaaiaantul oi n. bafora that

had any Interview wlio Mr. Kimball, the
They could theu nave Hart no accurate haowiedge
of the amount of the freight, tee general average
aau the insurance. They could not have tauwi
that the ship's resources would suffice to par the
bottomry, and the other expenses neceu-<*ryto
make the freight and the general average avail¬
able. and they hart then no control over theJn-Murttccea. It la, thereforo. quite unlikely that
they undertook to pay the bond and discharge
the lieu. Their arrangement was with
the mortgagee, and there ut no evidence mat they
agreed wliu siiu to do anything more than take
the bond from too holder and act aa general agentof the ship in adjusting it-* affairs. The proofs do
not e«tuiiiish that lu that arrangement they under¬
took to satisfy tee bottomry and extinguish Its
ilen without regard to the amount of freight, gen-
em! average and insurances which eooid he col¬
lected. uud without regard ro trie accessary dis¬
bursements and cmmissions. Such Is net the
teMimonrof Mr. Biggin*, nor ha* the uiorrgagee
*o testified, ana tue owner was uot preacni a: tue
arrangement. The appellant*, however, rely
upon the statement of two eons of ttie
owner, who do not speak at all of the ar¬
rangement of the mortgagee. They speak
only oi a subsequent Interview ol Mr. nig-
gins wltii the owner, froin wuotu the posses¬
sion had bVeu taken, and who had then no
control over tho settlement of t.ie snips
aiTairs. Their statement is tnat lilgglns proposed
o pay the bottomry bond for the owner b lie
would give his firm adjustment* of claims ug.itu-t
insurance companies, and exptessed his eoano¬
tions of wnat Ins firm could do, making some
promise* re-pectins the rate of commissions god
promising to apply the collections to the bond lin-
im diuiely. The sans suie lurther that tala was
agreed 10. bui tne policies were not delivered In
pursuance of any such agroenaent, nor was there
any agreement to deliver them, and want Is very
remark.i»le the eons state that nothing was eaid
at the luterView about the policies. They were
siib-ciinently handed to Mr. lliggin* to be ooi-
ieote.l una the amount to be applied to the
payment of the oottouiry Mind If nece-eary.Itteae witnesses are contradicted In some o.iftlco-
lars by Mr. Higglus, bur, Hamming that then
statement Is correct, it lalis short of prool that,
Higgtns agreed to discharge the snip from the
bottomry lieu, or agreed to pay the bond and look
only to the freight, Insurances ami general
age. And even if the IIrm could be considered as
agents of the owner, the payment of inn debt, or
the debt of tne ship, could not work a enthfactloa
of the debt or extinguish it* lien. It would only
change the creditor. We are of the opinion, then,
tbat no arraugemeut witn the owner has been
proved t»y wiuoh the hbeilaut* have been dis¬
abled from eniorcltig the bottomry lien-
Aiiother defence ha* been set up. Tho Ap¬
pellants contend that tho Ubellants are estop¬
ped irorn resorting to the ship for any
balance of the beud unpaid by their repreaenta-
uous. They lnsiat that tney purchased the snip,
relying noon a representation ef Mr. Higrins that
If iu*y purchased auk snould settle certain claims
of the charterers there would be at least <»,ooO
Dcvond wsat wa* needed to pay the bottomry
bond* and other claims of his Orm. There is, sow-
over, no *utfici«iit prool of such representations.
Ihey are denied by Mr. Hmglns, and the only per¬
son who affirms thsv were msilo is Mr. Slcserson,
the purchaser himself. Aud even the testimony
ofMckerson appears to assert eiuy that Higgius
expressed an opinion respecting what would bs
tne result, rather than a positive assertion
of the fact. This la quite an insuf-
cient oasis for an sstoppsl, aud manlicniiy
the opinion was not relied upon. Nlckerson
had examined lor himself some of tue accounts at
least. ThU disputes bf tne case. Admitllug tu#
Ubellants nave no lien lu admiralty for their lees
and comuiisalous, or even lor their disburseuieut*
on account of the ship tnsy had, a* we have said,
a right to apply toe lusds they had lu baud, ilrst
to tue Batisiactlou of the debt due them lor such
fees, commissions and disbursements, applying
only the remainder to tho bond*. For the balance
unpaid they have tne security of the oottotury
U
The decree of the Circuit Court Is affirmed, with

interest at the rate allowed in Pennsylvania, and
with costs.
BANKRCrT ACT.ACCEPTANCE 1M TATOB OF AM

INPOWKNT.
5o. 237. Uarry Fox et al. vs. Edwin Gardner, as¬

signee of Nicholas Young, bankrupt.In error to
the Circuit Conrt for the Western district cf Wis-
cunatn..Mr. Justice Hunt delivered the opinion
of the Court. The plaintiff* in error, under tne
partnership uame or Fox A Howard, were railroad
contractors on a portion of the Chicago andNorth-
we-tera Railway. Tha defendant in error is the
assignee in bankruptcy of one Nicholas Young, a
sub-voatractor uudsr them. Tho contract wan
made octoncr 4, 1**0; the work was
finished about December 24, 1870, and full
psjtneut became due on December IS,
ib70. bubsequeuily Young was adjudged a
bankrupt in purnuauce of a petition in bankruptcy
filed against him on tho 7th of January, 1871, aud
on the 12i» of September, 1872, the defendant in
error, as his assignee, lust'tutod the proceedings
which are now before this Court for review, to
compel the payment of an alleged balance due
iroia the plaintiffs lu error to Youug.
Onder tn* ruling* ol the District Court, which

were affirmed by lue Circuit Court, the jury ren¬
dered a verdict in favor of the assignee lor the
snm of <4,69147, of which the principal Items were
to 6112 so, claimed hy tne plaintiffs in error to nave
been said br tuein to the use of Youug before tne
filing ol the petition in bankruptcy, in pursuance
ol acceptances by them of Youug'* dralt to that
amount, aud <503 20 of orders drawn on Youngny
various small creditors lu lavor of one Burroughs,
ami aa It claimed, with Young's consent, taken
by tne p.aiutin aud charged up avainht Youug aud
credited to Burroughs before the institution of
the proceeding* in bankruptcy. Tho inaiu con¬
troversy tn toe case Is a* to the validity of these
payments under the provisions of the
bankruptcy law of the United States, lo
meet these claims tue as.ignee proved
thai when the bankrupt gave the uraita which art
claimed to operaie a- paymeui he waa insolvent,
aud that aucn insolvency was auowa to lox and
Howard and to the creditors to whom the drafts
were given: that ihev were given by the bank¬
rupt, with interest, ;« afford preferences foreid-
dsn by the Bankrupt act. and inai they were au-
cepied By Fox and Howard tn iraud ol thai act.
Tne contention of tne plaintiffs tn error ta iound
In the fallowing extract irom the oncf of their
counsel:."That the Conrt below was ini*tak« n id
it* construe iou of the th'rty-flfth sertion of the
Bankrupt set. That sootlon d »e* uot authorize
suit* by au assignee atainst debtors of the bank-
rup' who have discharged their dents to him or
nu'hl niooev to other person* for htmusr. witnio

¦ the period of four sr six r.tontm specified m the
act. It oalr authorizes suits .ig.itn*t sucu credit¬
or- of the bankrupt as have irandul n:ly receiv*-!
such payments. Only the partus benefited hy a
fraudulent preference under the Bankrupt act areIn.his to tue assignee. me doctrine of the Dis¬
trict Oonrr. tt is said, leads to t:tc most aian»
trous eouseqneacos. For if a Ueotor daauolre-
-pcct the orders of * man In enio arraased circoin-
stance*, except at his peril, r&eu he wil. nece*-
s iiilj precipitate the condition of insolvency
and bankruptcy, wnich a different coor-e
might have prevented. It ts believed that this
doctrine is contrary lo common justice and the
estsulistt'd principle* ol law." Ih" thiny-fl th
section of tbs Bankrupt set provides that a trans¬
action like the «ne we have presented "ahall be
void and tne assignee msy recover the property
or tae value ol It irom the person so receiving it
or so to M benefited." in* tangnage of the sta¬
tute autaoriztng the as-tguee -to recover the
property, or «&. value- or It. irom tie per->n so
receiving It or so to oe bcnenied," does not cre¬
ate a nuaiificwMon or ilmitanou of power, There
|H nu implication that me party naylug is not also
liable. The words are those ol camion merely,
and giro the aa*iguee no power that i
ho wuutd not postens If they had beea
omitted from the atatute. In the prey-
eut case the property or *atua attempted
tb be trassierred belonged originally to the bun*- jrunu on the adjudication oi bankrupts? tae pes-Ussion and ownership -f the same were trans¬
ferred to the assignee, ffteotioe 14). The attempted
transfer by the bankrupt wis fraudulent and
void It loUows I gically tnat the debtor yet
holds It for lite assignee, sua that the assignee
may sue for lis recovery. <«*« t*un«er vs.
i.eairy id taL. 105; Hanson vs. Herncn, loO Mass.,
asAi Upon pnncip.e tners won'd seem to be
scarce y room for ooiibi upon the point before u*.
The pretended pajment or transfer or subsMtii-tVo-1 or tne de'-tor of tho bankrupt was lu irau«l
eiuc net and lu-tal. It was n tian*actlo« nx-
presaiy forbiddi-n *y ike .Uiule. lh* jury fouoJ
tnat tho insolvency of Young waa kimen u

t Howard, and to the creditors by
wnon tho uraits wer# taken at the
tliue they wee taken; that they were hytifd bankrupt wi h inieat to create lorbiddeti
nreferenivs, and taat tney were accepted bv For
k Howard la fraud of tne act. Tine is a trans¬
action srprtssly condstaucd by tue statu e. It

miu -iWpl) to :ni- nc d-btu, o, tu,- haa*-
mpt see lis to protect himself against aa admitted
o,tt by pleading a payasai ni substitnioui.
which wa* ta irius o the Bansrupt act an 1,
tiicrefore. void. Ue proposition carries It- ve'u-
tatlon on It* ShCd. Ker A Howard wore indebted
to the nankyipt, aud cat -inly diaca. rge theni-
seive* by a payment or satisfaction, which the InW
wm mnctlon. A payment or transfer cendemaedSy the sxt'i*- ''nU the
protect them. There is no dimcilty in IM EM®.
It S said tee sccip-ance* were a part #r an
MMtadl ana uo aetloa wi.i us upon tnem in faverofTha parties rnakiug thscUim u, thsm. Affinasd.
MOBOAlilZATlOll Of **IB RAtLWAl COII-

FANT rTTDS* TBI ACT OF 1861.glOUTB OF

TH* PTtirkHMD BTOCUtOLDXna.
No. 146- Ttnmis St. John, sppeilaai. vs. 1! e Frie

Railway CempAoy..Appeal irom the circuit f onrt

ler tae soatueru District of New Tort. Mr. Jus¬
tice Swayne delivered the opialoa of the Court.
This It an appeal In equity irom the Circuit court

of the United States fer the Southern District of
New York. The fact* of the caae are undisputed.
By an act ef :*. Legislator# or New Yorh of the
.j*th of Anrll 1832. a corporatloe knowa aa the
New York and Brie Railroad Company was cro-
aVeCTht com pa ay issued ate "ocnasttd senes
of bonda, antoustlng la the '?FgfTif*'* i. J ii»n«-n» .MM) i*Kt, The first series was sfenred »y a lionJSrSTW givea by statute. The other serieswire secured by mirtgag-s, Tne hoods were
iv-nal y designated as first, second, third, rourth
nod ttitu mortgage honfis, according to their places
resr.estively in tne succession. The company awe
Diuad unMtcuicd hvaOa. kaowR M lluklhl

?n«?!L.I!»V^im0nnt0f,bo,,t I*.000,00a. la 1453
the ^cempuny became baahrapt. Poroolosnre nro-
ceedlng* were instituted te emorce urn two imb

morljagee, ana a receiver was appolatSd.
held and operated trie read until toe affair* of sua
company were re-r*aa laud. TftU ooc^rr^l iS
IH02. 1 rlor to tfc*t unit tfee iin« or the r<>M ox-
ttOffea from Piermoit to i)unkirK, bat the cum-
nanv bad taken leaae* of other road* in Now Jer¬
sey, and of tha Long flock property on tbe iiudaoir
itivor, oppeaite to New torn. Thes# latter road*
pare ttto company accoa* to Jersey city, ana tf.n
docs property wan tae eastern terminus of sua
road. I.ei.se* of other roads to the eonoan*
not necessary to be apacliic*i;y mentioned also
tainted. On tbe 22U of October, 1869, the *haru-
bolder* sua creattors of tne Company entered
into tn amicable agreement providing for tue *.1.
iitatmeut ol its iitDiiitten, Thereafter ai, to*
property au.i effects of ttie company were sold un¬
der a decree lu ttie loreciusura suit ami were
bonghtlu by the trustees for tue benefit of tue
parties 111 Interest, puisuuut to a clause in the
agreement. A new corporation, under tne name
of tlie trie Hallway, was organize I, pursu.iot to
acre of the Legislature of New York of ibe 4th of
April, i860, April J, I801. and March 28, 1862. All
ibe property of tne old company bought oy tao
trustee* wh. transierred te me new corporation,
but still sunject to all the Urns and encum¬
brances upon it wlilou subsisted before
the fcreclo ure ami *«ie. ine iignternent of
Hod wa* incorporated into m« decree of sale, and
was recoguir.-d and asnciioned by the several
acts of tlie Legislature under which the new cor¬
poration was organized. It wa* also made apart
01 ibe articles of association or charter of tint
company. Its ubliguiory etleot lu this case la nut
questioned. The third article declares:."ma
capital stock 0/ said company is divined
Into common capitul stock and pre¬
ferred capital stocs. The whole amount of him
c>nunoii stock or said company u lJi,.'«oo
siiures. each of the par value of ?loo,
being In amount equai to the outstanding
capital stock of tne New York ami krie ftuilr.iad
Company. The wnoie auiouur 01 tne preierred
capital stock of said company to be equal
to the amount ol the total unsecured arid
judgment debt ot the Sow York ana Lne Rui-
jond campuny, with interest thoieun, us provided
by the contract referred to in said acts, and by rn0
provisions «.r the said act parsed April a. 1861
when aseertatneu pursuant to the provisions of satii
act. Tne amount of preferred stock outstand¬
ing la 1862 w*a $8.id... 700. tin the Oist ol Decern
ber, 1868, It wa* gs.ajo.'jiu. ibe tilta article 01 the
agreement was v.* loliow*"t'uili.Such ol u* as
nre holders 01 the convertible, sinking mud and
otner unsecured bondB of said company here' s
agree to exchange our r*epecnve bonds for pre¬
ferred Btoek 01 like amount with tne principal of
our bono*, with coupons now overdue, and lor
twe years 111 advance added, uud to dcoosit our
bonds with said trustees, to ue so exchanged re¬
ceiving theretor receipt* of ttie foriu uiarsed .«.'
fuch preferred stock u to he entitled to
preferred dividends out of rtie nut earn¬
ings (if earned in the current year
but not otherwise), not to exceed uevea
per cent In any oue year, payable eenu-uaniittliy,
biter payment of mortgage lutcresi and delayed
coupon* in full." The act of April 2. lHdi, enacted
the last paragraph, iu these terms"Section 4
Said preferred stock shall be entitled to pretcrrtd
dlvidenna out of the net earn lues 01 saiu road if
earned In tae current year, bat not otherwise-
not to exceed seven per cent in auy one rear uav-
a»le senii-aonuaiiy, after payment of mortgage
Interest and uelaved coupons in full: aud the
holders thereo: may vote, personally or t>y proxy,
at all meetings of the corporation, lu trie earn*
manner a* the holders ot common stock, but not
otherwise.'' The complainant. 1* tue lrmlT of AO
sua res of the preierred stock. I he couipauv pai.l
the delayed coupons and a dividend of live per
cent on ail the prcierred *tock lor the
year 1863 uml seven per cent annually
tncreaiter until the yearlSua. Since that tlmo

I nothlug has been paid. After the uauuig of the
| preferred a ock the company took leas s of sev¬
eral auditional ro uts, buine of them have been
profitable and some not. The new company took
the leases neld by the oM company, with an ob'l-
gallon te pay the annual rcui* which the latter
was bound to pay. These rent* amounted In ibo
year 1862 10 $372,400. The annual rents 01 the a*i-
ditloiial lease* taken bv the new company
amounted in the year isna to $S7B.ii>7. sutw-
uuent to 1861 tse company borrowed $5,00o,duu,
for which li ga.e sterling hon is, bear.ug mteresi
at the tale 01 six per cent per annum, payanie
in gold. The Interest paid upon tins debt in
1888 was $3»8,4W C8. The money was ber-
rowed for tne renalr and equipment of the

I roads of the coinp.<ny. and was expended accord¬
ingly. Tbe net earniug* ol the ostpany during
tne year led*, alter denuding the Interest pant on
the mortgu! e debt* existing when the preierred
stock was issued, was less than $380,000. The pav-

j ment of ail the reuta and interest upon tne ster-
Uug bonds absorbed more than thai enure sum.
If 110 rents and no interest upon tne a'ariiug
bonds had becu paid during that year there wou.d
have been more than enough 01 tne net earntugx
lcit to pay the dividends dunned br tne complain¬
ant. If no interest hao beau paid on ibe Kientbg
tiouds and no rents under the leases made ain"e
the preferred stuck wi« issued there would
have been enough remaining to have pall a
small pan of tae dtvideuds; I Kit no part of such
dividends could have been paid without leaving
unpaid some part of the Interest on the starling
bonds, and of the rents under the teases made
since tbe preierred stock wa* issued. The com¬
plainant claims that bis rights ate to be deter-
mined by tbe state of things which existed when
his stock was issued, and thar they are in nowi*e
affected by the ie*-e* takeu and the bonds is.nfeg
by the company the.eaiier. Hence he contends
that fall dividends should have been paol before
any part of the net earnings were apihied in pay¬
ment of the interest on me aterlme bonds and the
rents under-tlie leases of other road* to the new
corporation. The defendant maids that this in¬
terest and the rents of all the lenses were neon*.
sarliy to be first fully paid. Tne complainant filed
mis bill in 186'.', to emorce hi* view 01 tne ease
'I he question presented depends lor its solution
wnoiiv upon the construction given to tlie Hun
clause of tne agreement of isso, and thefouriu
section of the act of lsei. They are ileuticai la
effect as regard-, toe point to be cun-ldcrcit.
The original taker* of tha pre.c.rod Block war a

creditors. They abandoned that position and be-
came stockholders, iney thereupon ceased to be
the former and can only be regarded as the Utter
1 hey ahrrsndcred their dei'ts and received in re¬
turn stoch of toe same amount, which gave tlieui
a chance for annual dlvidanda of seven per cent
uml a voice by voting in tne choice of those by
whom the allairs of tne coutpauy were u> tie mi
unuiatercd. What they were to receive was
not interest but dividends, auti mey were
to receive thein iu priority to tlie holders of the
common stock. The outer couol receive nothuig
uuiil Uie former wero aaitaUed. Tae maximum
pavable ou tbe prercr.eu stoca wa* <)>ecibea. It
might be less or nothing. It couni uot he more
The amount subject to the limit prcscriued
depended wholly upoa the re*,dae or the net
earn.uga auplicabie la thai way. The language
employed i* apt toexpieos me relation of the
¦lockholders. Xono to ex. r n- rhe relation of
creditor* is toiiud iu tue laairumeut, sua toere is
nothing ft m wntcu tue int nt to continue that
reihtion anv longer can bi inrerred. After a
lengthy discussion of tae poi its presented the
(ourt shy:.We bold that rhe cominta
Hon by the company lor the year IS68
was made upon Ibo proper basi-<, auj tiiat tlie
coinpiaioaut 1* conciudml by M. We are or the
opinion mat the rents for innt year, accruing
under leases tak-a by the comiauy alter ttie
issuing of t&s preierred stock, and tue Interest
np u the sierhng bonds for 'hat yaar were prop¬
erly paid, and tiiat there met" no est earnings
earned in that year which CJuld be properly ap¬
plied la payment of preierred dividends.
views are lata! to the eampla.nsn '* case. We
have eare'uily examined all tne authorities re¬
ferred to by his learned anonaei. None of them
are in hostility to tue conclusion* at wmch we
have arrived.
The decree of the Circuit Caurt is affirms*.

BOABD OF I OLICE.

At * meeting of rue HoarJ or Pittce r m ,ta

¦loners, held yesterday, u was resolved the; the

application of the Mecfe.iBie- N itiounl B mk lor

connecting their ramts or telowrapti with »&¦
First precinct station home be *1*toted, under
the following conilnon*, which ahull apple to til
Institution* which are now or rear hereafter be
allowed to connect meir eauiM or building* with
an* ot toe police etation house# in tne city of New
\ or*
firm. Before being put in operation the connec¬

tion* aeove referred to anaii b* inspected and ap
pi .>»"<! in writing »r the superintendent of I'e.e-
graptis ot the foiica Department.
.WimomI. those telegraphic cou unctions ehall be

rontinued duriuir me plea* ue of tne Board «.f
Tonce. and careieeencae in the raaiuteiienoe er
use ol the connection or In the opening or c owing
or the vdelta, whereby pniicem *n are called te tho
ItrWitnilvtii niti.e t**arii*. ana.I be deemed unfil
cicnt cause lor wirtid.'wwiag the pernnaetoa te
muke tel.'graphic conutciiou with ilia rarioue
station houses.

TJ.IK PROPOSED NEW PARADE
GROUND.

limn prom MAtoa vinntu aoaciwr ir-j
rsTtBLrarwiNT.

Two rears ago tho Legislature passed a itw
ami rising t&e parchane ol mod. I be laid ont as
a new parade ground, in t&e upper part of the
island. The proonii'.e cost of this w rk will be,
according to estimates, about |2.ooo.«o. At tho
last meeting of too Hoard or-Apportionment
Comptroller Green offered a resolution eon-
(Ivwiiatorr ot tlm proposition. Yesterday Mayor
Wickli.iia irunsmitie I tne following letter, in re¬
lation te the mutter, to Far* Commissioner ste
Unsi.

Rsnctmr* Dsrarmrrwr, Cm Bait. (
.law \foaa. .'nne ra, 1*71 '

Don f? O. PissaiK*, PrrsuJaut t>cp»rimcot of fet'ils
Park*!.
My attentloe has been called to the fact that ureeeed-

inga hare been instituted to ha*e coiemi«*i'>n>,r.ot esti¬
mate* and aasea-ments apeointed br the Supreme court
on Moedar nest, in the matter ef a paradu ground le
the nrper nart of the island. 1 am auryriadd at riite in
tnrmiition as I had supposed thai, ailer our imijrtreiiiwj
>u Uia mibieci in April leal. tb« Popart aeet of raphe
Parka had decided that such proceedings »h°ot° Me\^*
prosecuted I do not » .udder »ha- mere I*»f
eltr or lueMflcatida at this »Jmato'the'.l*J!i?J?. are
lore Which wodW bo regmred f hSYwfeficontiatlM. and i recemmend thatau^atepabe t* *en

a. will caeta then.


